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THE EFFECTS OF NAFTA UPON NORTH DAKOTA STATE LAW
SARAH M. VOGELO

This article will give an overview of some of the state law preemption
issues that may arise in North Dakota as a result of the passage of the
North American Free Trade Agreement (NAFTA). While thorough analysis of the subject matter of this article raises a complicated tangle of
international trade and constitutional law issues that are beyond my
capacity to discuss in this brief overview, I have provided references for
further reading and research.
I.

BACKGROUND

On December 8, 1993, President Clinton signed the North American
Free Trade Agreement Implementing Bill' which put the North American Free Trade Agreement' (NAFTA) into effect on January 1, 1994.
NAFTA vas perhaps the hardest fought issue of President Clinton's first
year in office.
The NAFTA debate pitted environmentalists, labor unions, consumer protection advocates, and some agricultural groups against businesses, most economists, some agricultural groups, and most agricultural
processors. In North Dakota, the Democratic-NPL delegation-Senator
Conrad and Senator Dorgan as well as Representative Pomeroy-voted
against it, while, in an odd juxtaposition, Republican Governor Ed Schafer
supported it and went to the signing ceremony at the Democratic White
House. Even though NAFTA was wholly negotiated and drafted during
President Bush's term in office, many prominent Republicans (for example, Pat Buchanan) strongly opposed NAFTA primarily due to concerns
about state and federal sovereignty issues.
President Clinton's ability to get NAFTA through Congress seemed
unlikely at times. In an effort to reduce the criticisms of labor, environmental, and agricultural groups, side agreements were negotiated on envi° Commissioner of Agriculture of North Dakota, presently serving a second term in office; J.D.,
1970, New York University School of Law; B.A., 1967, University of North Dakota Honors Program;
President, Midwest Association of State Departments of Agriculture, 1993-94; board member,
National Association of State Departments of Agriculture; former board member, American
Agriculture Law Association; lead counsel in the national class action case, Coleman v. Block, 562 F.
Supp. 1353 (D.N.D.), vacated by 864 F.2d 604 (8th Cir. 1988).
I would like to thank the Liv Review staff for their patience, especially that of former Articles
Editor Leanne Gardner and Managing Editor Amy Oatfield, as I struggled to find the time in my

schedule to complete this article.
1. North American Free Trade Agreement Implementing Bill, H.R. Doc. No. 159, 103d Cong.,
1st Sess. 1 (1993) [hereinafter NAFTA Implementation Act].
2. North American Free Trade Agreement, Texts of Agreement, H.R. Doc. No. 159, 103d
Cong., 1st Sess. 712 (1993) [hereinafter NAFTA Agreement].
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ronmental issues, labor rights, and "safeguards" for allowing a country to
take temporary measures in case of import surges in any particular product.3 Despite the side agreements, the fate of NAFTA still seemed uncertain in the House of Representatives where the key vote was scheduled
for November 17, 1993. In order to obtain passage, the Clinton Administration not only had to enter into a number of new side deals with Mexico,4 but also had to make unilateral promises of action in order to
persuade uncommitted members of Congress to support the agreement.5
Both sides were claiming victory up until the day of the House of
Representatives vote. In the end, NAFTA passed by 234 to 200: a
greater margin than most people had expected. Analysis of the vote
demonstrated that the anti-NAFTA Democratic vote had held firm, but
that the anti-NAFTA Republican vote had lost many members (possibly
due to the performance of Mr. H. Ross Perot in his widely watched televised debate on NAFTA with Vice President Al Gore) and that most of
the undecided had opted to vote for NAFTA. In the end, one-third of
Democrats and two-thirds of Republicans voted for NAFTA. Having
passed in the House of Representatives, NAFTA's passage in the Senate a
few days later by a vote of sixty-one to thirty-eight was anticlimactic.
II.

INTRODUCTION

NAFTA is the result of negotiations between the United States, Mexico, and Canada that were prompted by reaction to the slow progress on
the General Agreement for Tariffs and Trade (GATr).6 For many
decades, international trade has been loosely governed by GATT. Rules
governing trade among most of the nations in the world are included in
GATT, but generally the agreement had failed to govern trade in services,
intellectual property, and taxes. It also has rather lax enforcement mechanisms. Amendments to GAT have been under consideration for a
3. Memorandum from Van Olsen and Jim Johnson, United States Beet Sugar Ass'n, to the
Trustees of the United States Beet Sugar Ass'n (November 4, 1993) (on file with author) (discussing

safeguards against import surges of Mexican sugar during years seven through fourteen of the North
American Free Trade Agreement) confirmed by Letter from Michael A. Kantor, United States Trade

Representative, to Dr. Serra (November 3, 1993) (on file with author).
4. See Letter from Michael A. Kantor, United States Trade Representative, to Dr. Serra
(November 3, 1993) (on file with author) (describing an agreement with Mexico that fructose would
not be considered in determining whether Mexico was a net exporter of sugar and therefore entitled
to further access to the United States sugar market).
5. An example of the type of unilateral promises made to gain support for NAFTA is the
commitment made by President Clinton to investigate the effect of Canadian wheat importation on
current agricultural programs. See 7 U.S.C. § 624 (1988) (providing that the President may place a
quantitative limit or a fee on the importation of commodities if there is a finding of material
interference with present agricultural programs). On August 2. 1994, the President aid decide to
impose restrictions on Canada.
6. General Agreement on Tariffs and Trade, Oct. 30, 1947,61 Stat. (5), (6), T.I.A.S. No. 1700,55
U.N.T.S. 194 [hereinafter GATT].
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number of years and the meetings at which these amendments have been
considered are referred to as the "Uruguay Round."
In 1987, in response to the slow progress on the multilateral GATT
negotiations, the United States and Canada began bilateral negotiations
on the Canadian United States Free Trade Agreement (CUSTA) 7 which
were concluded in 1988. Similarly, in 1991, the United States was
approached by the Mexican government seeking to create bilateral trade
advances between Mexico and the United States without having to wait
for the conclusion of the GATT negotiations. The initial agreement was
called the Mexican/United States Trade Agreement. Canada then sought
to join Mexico and the United States to create a North American free
trade zone. The document resulting from the negotiations among the
three countries is known as the North American Free Trade Agreement
(NAFTA).
One of the most controversial issues involved in NAFTA has been
the effect that NAFTA might have upon state laws. A lay person might
wonder how an international trade agreement can affect state laws. The
answer is that NAFTA deals with more than the reduction of tariffs on
products that are sold between the three countries. NAFTA also deals
with "nontariff" barriers to trade, thereby increasing the potential for preemption of state and local laws on environmental and labor issues, trade
in services, professional licensing, health and sanitary standards, finance
and insurance, investment regulations, the "Buy America" program," and
similar state programs which affect each state's citizens on a daily basis.
The impact of NAFTA on state laws raises many difficult issues for
state governments, not the least of which is understanding the agreement.
NAFTA is an extraordinarily complex document consisting of over 1000
pages of the actual text of the Agreement,' 3700 pages of Annex and
Tariff Schedules,10 a 450-page Implementation Act,"1 260 pages comprising the Statement of Administrative Action,12 and 300 pages of supplemental agreements on labor, the environment, and import surges 13 for a
grand total of over 5700 pages of small print text. Even with this plethora
7. United States-Canada Free-Trade Agreement, January 2. 1988, 27 I.LM. 293 (1988)
[hereinafter CUSTA].
8. "Buy America" is a program in which goads manufactured in the United States are given
priority in purchasing. For example, state and federal bidding programs and school lunch programs
generally give priority to goods manufactured in the United States.
9. NAFTA Agreement, supra note 2.
10. North American Free Trade Agreement, Volume I, H.R. Doc. No. 159, 103d Cong., 1st
Sess. 1303 (1993) [hereinafter NAFTA Schedules].
11. NAFTA Implementation Act, supra note 1.
12. North American Free Trade Agreement, Statement of Administrative Action, H.R. Doc.
No. 159, 103d Cong., 1st Sess. 50 (1993) [hereinafter NAFTA Administrative Statement].
13. North American Free Trade Agreement, H.R. Doc. No. 160, 103d Cong., 1st Sess. (1993)
[hereinafter NAFTA Supplemental Agreements).
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of written material, the Agreement fails to address such issues as the adequacy of enforcement personnel, currency fluctuations, and methods to
compel compliance by subnational governments.' 4 Additionally, within
the massive text of the Agreement, numerous cross references are made
to other laws of the United States, Mexico, and Canada as well as to international agreements, such as GATT, which have an influence on the
workings of NAFTA. Also, when it is considered that hundreds of pages
of key NAFTA material regarding Mexico are printed only in Spanish and
that copies of both the Canadian and Mexican implementing acts have not
been reprinted for the United States' legal and commercial audiences,
one begins to comprehend that this is not an easily accessed or understood document.
Any inquiry into the effect of NAFTA must start with the text of the
Agreement.15 In addition, because of the horse-trading16 that was
required to pass NAFTA it is also necessary to refer to the NAFTA Implementation Act'7 and the Statement of Administrative Action 18 which seek
to address some of the flaws with the text that NAFTA opponents highlighted during the debate. Finally, precedents developed under other
trade laws, such as CUSTA' 9 and GATT,20 are relevant to examining possible effects created by the terms of NAFTA. Because of the difficulty in
obtaining many of the relevant sources in this area, the original texts of
the agreements will often be referred to in this article.

14. Canadian provinces, for example, have more independence than do states of the United
States and could more easily disregard commitments of the federal government of Canada.
15. NAFTA Agreement, supra note 2.
16. Chuck Freadhoff, Horsetrading Could Pass NAFTA But Cause Trouble Down the Line,
INvEsToRns DmALY, November 17, 1993 (on file with the author). See also Larry Lipman, NAFTA
Lobbying Hot: Florida Votes Crucial ff Pact to Pass; Deal Making On, THE LEDCER, October 31,
1993, at 3F.
17. NAFTA Implementation Act, supra note 1.The NAFTA Implementation Act is the Act that
Congress passed ratifying the agreement that had been negotiated by the United States Trade
Representative. Under the "Fast-Track" negotiating authority that governed the negotiation of
NAFTA and other trade agreements such as CUSTA and GAIT,Congress agreed in advance that it
would not amend the text of whatever agreement was negotiated by the USTR. However, Congress
retained the ability to approve or disapprove the agreement by adopting or failing to adopt an
Implementation Act. Had the Implementation Act been defeated, NAFTA would not have gone into
effect. See 19 U.S.C. § 2112 (1988); JUDrT H. BELLO AND ALAN F. HoLMER, GUIDE TO THE U.S.CANADA FREE TRADE ACREEMENT 7-10 (Prentice Hall Law & Business 1990) (explaining the history
and background of the "Fast-Track" approval mechanism).
18. NAFTA Administrative Statement, supra note 12, at 450-51. The Statement of
Administrative Action is a document which, under section 1103 of the Omnibus Trade and'
Competitiveness Act of 1988, must accompany any trade agreement negotiated under the "FastTrack" authority. See 19 U.S.C. §§ 2902-2903(a)(3) (1988) (requiring an accompanying statement for
all trade agreements).
19. United States-Canada Free-Trade Agreement Implementation Act of 1988, Pub. L. No. 100449, 102 Stat. 1851 (1988), as amended by Pub. L. No. 101-207 § 1(b), 103 Stat. 1833 (codified at 19
U.S.C. § 2112 note (1988)) [hereinafter CUSTA Implementation Act).
20. GATT, supra note 6.
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STATE LAW AND THE GENERAL RULE OF NAFTA

NAFTA's potential effect upon state law derives from the fact that
NAFTA does not limit itself to federal law.2 ' It also explicitly brings state
law into play. The basic rule of NAFTA's application to state law is set out
in Article 105: "The parties shall ensure that all necessary measures are
taken in order to give effect to the provisions of this Agreement, including
their observance, except as otherwise provided in this Agreement, by state
and provincial governments."2
This language is virtually identical to the language found in CUSTA
in Article 103: "The Parties to this Agreement shall ensure that all necessary measures are taken in order to give effect to its provisions, including
their observance, except as otherwise provided in this Agreement, by
state, provincial and local governments."' The "all necessary measures"
language in NAFTA and CUSTA is at least superficially more intrusive on
state and provincial governments than the parallel section of GATT,
which provides that the federal government "shall take such reasonable
measures as may be available to it to ensure observance of the provisions
of this Agreement by the regional and local government and authorities
within its territories." 4

During the debate over NAFTA, concern was voiced by labor, environmental, and constitutional conservatives that because the "all necessary measures" language of Section 105 of NAFTA was stronger than the
"all reasonable measures" language in GATT, NAFTA would have a

greater preemptive effect on state lavs.z- The most widely discussed case
that was cited as the basis for the concern that NAFTA would have a
harsher preemptive effect than GAT was the so-called "Six Pack Surprise" case.26 This case involved a Canadian challenge to United States

state laws governing the taxation and distribution of beer and wine in
forty-one states and Puerto Rico.2 The challenged laws included excise
21. See Patti Goldman, The Legal Effect of Trade Agreements on Domestic Health and
LAW AND LrtTtcAoN 11 (1992) (discussing the interplay
between federal and state law with regard to NAFTA and other international trade agreements .
22. NAFTA Agreement, supra note 2, at 728 (emphasis added).
23. CUSTA, supra note 7, at 293 (emphasis added). See also BELLO & HOLMER, supra note 17,
at 354 (containing the text of the agreement and providing explanatory comments regarding the text).
24. General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. (5), (6), T.I.A.S. No. 1700,
55 U.N.T.S. 194, as amended by Multilateral Trade Negotiations The Uruguay Round Final Act,
Marrakesh, April 15, 1994, Article XXIV:12, at 33 (emphasis added) [hereinafter Uruguay Round].
25. See K. Tammaro and J. Tryens, Will NAFTA Attack the ConstitutionalPowers of States?,
CENTER FOR Poticy ALTERNATMES, Sept. 1993; Memorandum from L. Wallach, Director of Trade
Programs, Public Citizen, to State Legislators, GATT Declares Itself Superior to State And Local
Law; Ruling Requires Federal Action To Ensure State Compliance to Global Trade Rules; NAFTA
Has Same Effect (July 12, 1993); Goldman, supra note 21, at 49-52.
26. See Stuart Auerbach, Beer Flap Comes to a Head- GA2T Ruling Would Cut U.S. Prices on
Canadian Suds, WASH. PosT, June 19, 1992, at CI; Eduardo Lachica, GATT Finds U.S., State Laws
Discriminate,WALL ST. J., March 13, 1992, at A7.
27. Auerbach, supra note 26; Lachica, supra note 26.

Environmental Regulation, 7 J. ENvrL.
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tax breaks to local producers and requirements that out-of-state brewers
market their products through wholesalers to facilitate tax collection. 28
The panel concluded that the challenged laws were contrary to GATr and
that the federal government was obliged to take steps to ensure that the
states would comply with GATT. 29 Because taxation and regulation of
liquor have traditionally been reserved to the states, the GATT panel
report and the decision by the Administration not to contest it raised a
furor.3 o

Possibly in reaction to the "Six Pack Surprise" case and the depth of
the concern on the issue of state law preemption, the Clinton Administration has tried very hard to reassure the public that NAFTA does not actually preempt state laws by issuing assurances in the Statement of
Administrative Action and the Implementation Act. The Statement of
Administrative Action characterizes the language of NAFTA as a purely
international obligation:
Article 105 does not address the application of the NAFTA
under the domestic law of the three countries. That is a matter
for each country to decide. Rather, Article 105 makes clear
what obligations the three countries have to each other under
internationallaw in respect of state and provincial measures. In
this regard, Article 105 simply says that no country can avoid its
commitments under the Agreement by claiming that the measure in question is a matter of state or provincial jurisdiction.
It is important to note that neither Article 105 nor any
other provision of the NAFTA imposes any obligation on states,
provinces or municipalities to adopt or conform with federal
government standards or to refrain from setting higher levels of
protection for human, animal or plant health or the environment than those imposed under federal law or to refrain from
modifying their health or labor standards. 31
Further assurances are provided by the NAFTA Implementation Act
which provides that "[n]o State law, or the application thereof, may be
declared invalid as to any person or circumstance on the ground that the
provision or application is inconsistent with the Agreement, except in an
action brought by the United States for the purpose of declaring such law
or application invalid. 32 Preemption of a state law, therefore, is not automatic. Rather, the Statement of Administrative Action explains that a fed28.
29.
30.
31.
32.

Auerbach, supra note 26; Lachica, supra note 26.
Auerbach, supra note 26; Lachica, supra note 26.
Auerbach, supra note 26; Lachica, supra note 26.
NAFTA Administrative Statement, supra note 12, at 454.
NAFTA Implementation Act, supra note 1, at 13.
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eral lawsuit to preempt a state law would be brought only by the federal
government, only as a last resort, and only after consultative efforts had
failed with the state in question:
The authority conferred on the United States under this paragraph [Section 102(b)] is intended to be used only as a 'last
resort', in the unlikely event that efforts to achieve consistency
through the cooperative approach ... have not succeeded.

In determining whether to exercise the authority of this
paragraph, the Attorney General will consider the advice of the
USTR as to whether the Canadian or Mexican Government had
objected to the state measure in question and the extent to
which Canada or Mexico, as the case may be, was taking necessary measures to assure conformity of Canadian provincial or
Mexican state measures with the NAFTA. The Attorney General will be particularly careful in considering recourse to this
authority where the state measure involved is aimed at the protection of human, animal or plant health or of the environment.
In such a case, the Attorney General would entertain use of this
authority only if consultations between the President and the
Governor of the state concerned failed to yield an appropriate
alternative. m
The Statement further provides that any panel decision3 which declares a
state law to be in conflict with NAFTA would not have precedential effect
in a United States court:
If an action is instituted under section 102(b)(2), the United
States will not seek to introduce into evidence in federal court
any panel report issued under Chapter Twenty of the NAFTA
with regard to the state measure at issue. The United States
would base any such proceeding on the provisions of the
NAFTA itself-not a panel report-and the court would thus
consider the matter de novo, reaching its own interpretation of
the relevant NAFTA provisions in the light of the Agreement's
negotiating and legislative history, including this Statement.
Although a court could take judicial notice of the panel report
and consider the views of the panel, panel reports are not binding on federal or state courts.33. NAFTA Administrative Statement, supra note 12, at 461.
34. A dispute panel is comprised of five individuals drawn from a pool of 30 members, each

representing one of the participating three countries. This panel is established under NAFTA and

hears complaints brought by parties. See NAFTA Agreement. supra note 2, at 1265. See also infra
part 11I.C.
35. NAFTA Administrative Statement, supra note 12, at 461-62.

NORTH
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While these legislative pronouncements may assist in later litigation
regarding challenges to state laws, the fact remains that defense of a conflicting state law during consultation and litigation would be costly to the
state whose measure was being challenged. In the meantime, enforcement of the law could be questioned by both domestic and international
parties.
The NAFTA "necessary measures" proviso3 6 is intended to provide
considerable authority to the federal government-as shown by contrasting the milder language in NAFTA which will apply to challenges of
inconsistent state "standards" governing goods and services, such as packaging, marking, labeling, or production processes. In Article 902(1), such
state standards are exempted from Article 105 and in the event of a conffict each NAFTA country has agreed "to seek, through appropriate measures, to ensure the observance" of the various NAFTA requirements
regarding standards. 37 This "appropriate measures" duty is described as a
"lesser degree of obligation"7 than that required by Section 105 of
prompted
NAFTA and by GATT. 39 The lower degree of compliance was
40
by "dissatisfaction with recent interpretations" under GAIT.
While the Statement of Administrative Action and the Implementation Act seek to assure that state law will not be preempted, NAFTA is
now a part of federal law and creates an obligation on the part of the
federal government to ensure compliance with NAFTA by the states. We
may have to await the outcome of litigation to finally answer the question,
"Does Section 105 of NAFTA preempt state law?'
A.

"GRANDFATHERING" INCONSISTENT STATE LAWS

NAFTA offers a mechanism to preserve some state laws which may
be inconsistent with the obligations imposed by NAFTA. This mechanism, available only for certain categories of laws, involves listing the nonconforming state law with the United States Trade Representative as a
"reservation" in a NAFTA Annex. 41 NAFTA provides a series of deadlines
for certain state laws to be exempted or grandfathered, including January 1, 1995, for laws dealing with cross-border financial services, and January 1, 1996, for laws dealing with cross-border investments and trade in
services. The following section of this article discusses the process for
exempting, or "grandfathering" these inconsistent state laws.
36.
37.
38.
39.
40.
41.

See supra note 22 and accompanying text.
See NAFTA Agreement, supra note 2, at 998.
See NAFTA Administrative Statement, supro note 12, at 453.
NAFTA Agreement, supra note 2, at 728; Uruguay Round, supra note 24, at 33.
See generally NAFTA Administrative Statement, supra note 12, at 572-73.
See NAFTA Agreement, art. 1409, supra note 2, at 1156.
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1. Exemption for Cross-Border FinancialServices
Chapter 14 of NAFTA provides rules with regard to: (1) the estab43
lishment of a financial institution;2 (2) cross-border financial services;
(3) the nondiscriminatory treatment of investors, financial institutions,
and cross-border financial service providers;' (4) new financial services
46
and data processing;45 (5) senior management and boards of directors;
and (6) the "transparency" of financial services laws and regulations.4a
Most states, 8 including North Dakota, have until January 1, 1995, to
set out existing nonconforming state financial laws.49 Because of North
Dakota's long history of prohibiting and, more recently, sharply limiting
interstate banking, it will be necessary to very carefully review North
Dakota's laws regarding banking and other financial services to determine
whether specific North Dakota laws are in conflict with NAFTA requirements. To save these laws, the state will have to list those provisions that
are in conflict with NAFTA obligations as "reservations" and file that list
with the United States Trade Representative (USTR).
Although the list of state laws concerning finance that might be subject to challenge under NAPTA unless they are reserved could be quite
extensive, two examples can easily be provided. One example is the
North Dakota Century Code provision requiring two-thirds of the
organizers of a North Dakota bank to be residents of North Dakota.50
Another is the provision mandating that the majority of a board of directors of a North Dakota bank must also be residents of North Dakota.5
North Dakota's history as a small state that had once suffered under
exploitation by Minneapolis bankers is quite possibly the basis for the
public policy expressed in laws that banks should be owned and managed
42.
43.
44.
45.
46.
47.

Id. art. 1403 at 1152.
Id art. 1404 at 1152-53.
led art. 1406 at 1155.
Id art. 1407 at 1155.
See NAFTA Agreement, art. 1408, supra note 2, at 1156.
See id art. 1411 at 1158-59 (requiring that any measure of general application be provided

in advance to all interested parties and that opportunity be allowed for comment).
48. Section 1409.1(2) exempts any existing nonconforming measure maintained by the states of
California, Florida, Illinois, New York, Ohio and Texas that are lsted by January 1,1994. See NAFTA
Agreement, Annex 1409.1, supra note 2, at 1167. NAFTA does not explain why these six states were
provided less than a month to seek exemption. One can speculate, hovever, that most of the major
nancialcenters of greatest interest to Mexican and Canadian investors are located in these states. It
is interesting to note that at least some of these states took very broad exemptions. The California
submittal, for example, exempted major parts of the California Securities Law, the California
Corporations Code, the California Financial Code, and corresponding regulations from numerous
NAFTA requirements such as "most favored nation" treatment, "national treatment,- cross-border
trade in services, and nondiscrimination with regard to boards of directors. A copy of the California
state law reservation list is available from the author.
49. See NAFTA Agreement, Annex 1409.1, supra note 2. at 1167 (providing the mechanisms for
provincial and state reservations).
50. N.D. CENT. CODE 66-02-02 (1987).
51. N.D. CENT. CODE § 6-03-02(5) (1993).
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by residents of North Dakota. These laws might conflict with NAFTA's
anti-discrimination provisions for financial institutions and boards of
directors, and thus might be overridden unless action is taken to list the
laws as exempt.
2. Exemptions for Conflicting State Laws on Investments
and Investors

NAFTA allows states a two-year grace period, until January 1, 1996,
to reserve state laws dealing with "investors" and "investments" that are in
conflict with NAFTA.52 After January 1, 1996, a conflicting state law will
be subject to challenge under NAFTA unless it has been listed as a "reservation" with the United States Trade Representative and listed in an
Annex to NAFTA.'
Chapter 11 of NAFTA, which governs "investments" and "investors,"
is very broad in scope.54 "Investment" is defined in Article 1139 to
include real estate, personal tangible and intangible property, debt securities, loans with an original maturity of at least three years, and equity
securities, but it does not include commercial contracts for the sale of
goods or loans for less than three years.as
Articles 1102 and 1103 enumerate the basic nondiscrimination rules
of "national treatment"5 and "most favored nation treatment. 57 These
rules require, respectively, that each government must treat NAFTA
investors and their investments "no less favorably than its own investors
and their investments,"58 and "no less favorably than investors of other
countries and their investments."59 Furthermore, article 1102(3) of
NAFTA specifically requires that the treatment provided by state and
provincial governments to investors from other NAFTA countries and to
treattheir investments must be no less favorable than the most favorable
60
ment they provide to domestic investors and their investments.
In addition, Article 1106 imposes "disciplines" on seven types of
"performance requirements."" Under Article 1106, a government may
not, as a condition for the establishment or operation of an investment,
require a firm to:
52.
53.
54.
55.
56.
57.

See NAFTA Agreement, art. 1108, supra note 2, at 1103-04.

Id.
See NAFTA Agreement, pt. 5, ch. 11, supra note 2, at 1099-1127.
d art. 1139 at 1121-23.
Id art. 1102 at 1099-1100.
Id. art. 1103 at 1100.

58. Id art. 1102 at 1099-1100.
59. See NAFTA Agreement, art. 1103, supra note 2, at 1100.
60. Id. art. 1102(3) at 1100.
61. See NAFTA Agreement, art. 1106, supra note 2, at 1101-02.
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1) limit its sales in the domestic market by conditioning such
sales on exports or foreign exchange earnings; 62
2) buy or use components from a local supplier or accord a
preference to domestic goods or services;w
4
3) achieve a minimum level of "domestic content;"6
4) limit its imports to a certain percentage of exports or foreign
exchange inflows associated with the investment;6
except to remedy
5) transfer technology to any domestic entity,
66
law;
competition
of
an alleged violation
6) export a specified level of goods or services;67 or
7) supply designated regional or world markets solely from its
local production.'
The Statement of Administrative Action adds that the first four of the
performance requirements listed above may not be used as a condition
for receiving an advantage, such as a tax holiday.69
Because of its potential effect on state programs, Chapter 11 may
prove to be one of the thorniest parts of NAFTA for North Dakota. Programs which incorporate preferences of the types listed in Article 1106
include the Pride of Dakota program, 70 loan programs at the Bank of
North Dakota, 71 purchasing policies at the State Mill and Elevator Association,7 2 investment programs at the "Future Fund"73 and many others.
Key parts of the state's major economic development initiative, "Growing
North Dakota," 74 may also be subject to a NAFTA challenge as "preferences" that are prohibited by Article 1106. One of the goals of Growing
North Dakota I and II was to enhance certain types of business by providing incentives to "primary sector businesses." "Primary Sector" is defined
to include plants for processing North Dakota-produced commodities into
finished form (e.g., wheat into pasta) and targeted service industries that
export services out of state (e.g., telemarketing). Incentives include
62. Id. art. 1106(1)(e).
63. Id. art. 1106(1)(c).
64. Id. art. 1106(l)(b).

65. I& art. 1106(1)(d).
66.
67.
68.
69.

NAFTA Agreement, art. 1106(1)(f, supra note 2, at 1101.
Id. art. 1106(1)(a).
0
I& art. 11 6(1)(g).
See NAFTA Administrative Statement, supra note 12., at 590.

70. The Pride of Dakota program gives trade show and marketing assistance to companies that
make their products or perform their services in North Dakota.
71. The Bank of North Dakota, by policy, makes no loans to businesses or farms located out of
state.
72. The State Mill and Elevator Association does not purchase wheat from Canada.
73. See N.D. CENT.CODE Ch. 10-30.3 (1993). The "Future Fund" is a state fund intended to
provide risk capital.
74. "Growing North Dakota" is the name applied to coordinated economic development
programs in North Dakota. 1993 N.D. Laws ch. 42.
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income tax waivers and eligibility for low interest loan programs such as
the PACE program and special equity investment assistance through the
Future Fund.
Article 1108(7) of NAFTA provides exemptions from "national treatment" requirements, 75 "most favored nation" requirements, 76 and restrictions on nationalities of boards of directors 7 to procurement by a "party"
or a "state enterprise"
or to loans and grant programs by a "party" or a
"state enterprise."78 Because "party" in NAFTA means one of the three
federal governments that signed NAFTA and "state enterprise" means "an
enterprise that is owned, or controlled, through ownership interests, by a
[p]arty,"7 9 the automatic exemptions provided by Article 1108(7) apply to
the federal government but do not appear to extend to states and state
government-owned enterprises. For example, this might mean that the
federal Alternative Agriculture Research and Commercialization Center
(AARC) could restrict its loans and grants to United States citizens, but
the state Agriculture Products Utilization Commission, which plays a role
very similar to AARC's on the state level, could not restrict its loans and
grants to North Dakota citizens (unless, of course, it is listed as a reservation). Similarly, while nationality is generally prohibited as a factor in
appointment of senior management of an investment, Article 1107(a)
does permit the requirement that a majority of the board of directors be
of a particular nationality or reside within the territory of the party
nation.8 0 Again, this exemption appears to permit requirements that a
majority of the board of directors would have to be citizens or residents of
the United States, but does not appear to automatically permit similar
state citizenship or residency requirements. Because there is no appearance of automatic state permission, conflicts may arise with North Dakota
laws such as section 5-3-01(1) of the North Dakota Century Code, which
requires that all owners, managers, and stockholders of wholesale liquor
establishments must be residents of North Dakota. 8"
Other conflicts may arise in regard to regulation of farmland.
Because the most valuable "investment" in North Dakota is its land,
North Dakota has a long history of regulation of the ownership and use of
farm land. The best known example is the state's "anti-corporate farm
law" which was adopted by voter initiative in 1933.82 Over the years, a
75. NAFTA Agreement, art. 1108(7), supra note 2. at 1104.
76. I& art. 1103 at 1100.
77. 1I art. 1107 at 1103.
78. Id. art. 1108(7) at 1104.
79. Id art. 201(1) at 730.
80. NAFTA Agreement, art. 1107(a), supra note 2. at 1103.
81. N.D. CENT. CODE § 5-03-01(1) (1993).
82. N.D. CENr. CODE ch. 10-06 (repealed 1993) (current version at N.D. CENT. CODE ch. 1006.1 (1993)).
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number of exceptions have been developed that allow certain corporations the ability to purchase and use farm land.as For instance, a family
farm corporation or family farm limited liability corporation may own and
operate a farm provided that at least one of the relatives lives on and
manages the farm.84 Every shareholder in a family farm corporation or
limited liability corporation must be a United States citizen or a permanent resident alien."' Nonprofit corporations that were registered in the
state prior to 1986 may purchase or acquire farmland under strict procedures and with strict usage requirements. 8 In addition to restrictions on
corporate ownership of farmland, North Dakota also restricts ownership
of farmland by persons who are not citizens or permanent resident aliens
of the United States. 7 An odd exception-possibly reflective of the close
economic ties that North Dakota has with Canada-is that Canadians
may purchase farmland in the state."" However, the "most favored
nation" requirements of NAFTA would extend this benefit to Mexicans as
well.89 This serves as one example of the conflicts which may arise
between NAFTA requirements and state laws restricting ownership of
farmland.
In order to protect unique programs and policies in North Dakota,
careful review of not only the North Dakota Century Code, but also of
policies and regulations of state agencies and state-owned institutions
such as the Bank of North Dakota and the State Mill and Elevator, will be
necessary to ensure that any programs or policies that may be in conflict
with NAFTA are listed as exempt. Debate regarding conflicts should
never arise if appropriate steps are taken by the Governor's office °° to list
suspect laws as reservations in the Annex to NAFTA.
3. Exemptions for Cross-Border Trade in Services
As described in the NAFTA Statement of Administrative Action,
Chapter 12 of NAFTA, which governs trade in services, is "ambitiously
drafted."'" It is intended to bring all existing and future governmental
measures related to cross-border, nonfinancial services within the scope
83. See N.D. CENT. CODE Ch. 10-06.1 (Supp. 1994). For example, a cooperative composed of
farmers may own land and may farm or graze on that land. N.D. CENT. CODE § 10-06.1-08 (Supp.
1994).
84. N.D. CENT. CODE § 10-06.1-12(6) (Supp. 1994).
85. N.D. CENT. CODE § 10-06.1-12(5) (Supp. 1994).
86. N.D. CENT. CODE § 10-06.1-10 (Supp. 1994).
87. N.D. CENT. CODE ch. 47-10.1 (Supp. 1994).
88. Id.
89. See NAFTA Agreement, arts. 1102-03, supra note 2,at 1099-1100.
90. See infra note 127 and accompanying text (discussing the role delegated to the state

governor's office).
91. NAFMA Administrative Statement, ch. 12, supra note 12, at 599.
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of the chapter. Article 1201(1) lists those services that fall under Chapter
12:
(a) the production, distribution, marketing, sale and delivery of
a service;
(b) the purchase or use of, or payment for, a service;
(c) the access to and use of distribution and transportation systems in connection with the provision of a service;
(d) the presence in its territory of a service provider of another

party; and
(e) the provision of a bond or other form of financial security as
a condition for the provision of a service.92
National and state governments also are generally required to treat

foreign service providers at least as favorably as they would treat service
providers of the state or national jurisdiction of which it forms a part.93
Furthermore, there is a prohibition on any requirement that a foreign
service provider establish a resident office or become a resident as a condition for the cross-border provision of services."
States enjoy a two-year grace period to come into compliance with
Chapter 12. Should a state wish to preserve a nonconforming measure,
Article 1206(1)(a)(ii) establishes the listing and reservation procedure to
permanently grandfather such state laws.95 As with financial services and
investments, the state of North Dakota will need to carefully review state
laws, regulations, and policies affecting services to find nonconforming
measures. Several that come to mind are the requirement that teachers
must be citizens,9 6 the Agriculture Department policy requirement that
all participants in a state-sponsored Christmas gift show or gift catalogue
must be North Dakota resident companies making their products in
North Dakota, the requirement that livestock auction markets must have
real property and approved facilities within the state,97 and many of the
professional licensing laws. If these are not listed as exempt, conflicts
with NAFTA may arise.
B.

SANITARY AND PHYTOSANITARY STATE LAWS AND

NAFTA

Sanitary and phytosanitary (S & P) measures generally deal with
protecting human, animal, and plant life and health from risks of plant
and animal-borne pests and diseases, and from risks of additives and con92.
93.
94.
95.
96.
97.

See NAFMA Agreement, art. 1201(1), supra note 2, at 1128.
Id. arts. 1202-03 at 1129.
Id. art. 1205 at 1129.
See supra notes 41-51 and accompanying text (discussing the grandfathering procedure).
N.D. CENT. CODE § 15-36-07 (1993).
N.D. CENT. CODE §§ 36-05-01(3), -03(2).
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taminants in foods and foodstuffs. Both national and state governments
have historically adopted S & P measures to protect their jurisdictions
from the risks of pests and disease. Sometimes, S & P measures are, or
are accused of being, disguised barriers to trade. One of the goals of
NAFTA is to eliminate S & P measures that are disguised barriers to trade
between Mexico, Canada, and the United States.
Although nonconforming state laws regarding financial services, professional services, and investments enjoy grace periods and the opportunity to be permanently grandfathered, NAFTA does not allow a grace
period or grandfathering process for S & P rules. Instead, a complex set
of requirements are set forth in NAFTA regarding S & P measures and a
complex set of requirements must be followed in the event of a challenge
to S & P standards.9'
Many environmental groups have been quite concerned that NAFTA
would result in lower health, safety, and environmental standards and this
concern was repeatedly voiced during the NAFTA debate. Perhaps in
response to the vociferous opposition to NAFTA by many environmental
and consumer protection groups, the Statement of Administrative Action
goes to great lengths to reassure Congress and the public that the S & P
language is likely to have minimal effect on state and federal health and
environmental laws. Even so, the actual requirements placed by NAFTA
on S & P regulations are very strict and include the following:
1. A valid S & P rule must be "necessary" for the protection of
human, animal, or plant life or health in the state or federal territory;99
2. A party must "ensure" that its S & P rules are based on "scientific principles" and "based on a risk assessment, as appropriate to the
circumstances;" 1oo
3. A party must "ensure" that its S & P measures are applied "only
to the extent necessary to achieve its appropriate level
of protection, tak10
feasibility;"
economic
and
technical
ing into account
4. A party must "ensure" that its S & P measures do not02"arbitrarily
or unjustifiably discriminate" against goods of another party;
5. No party may adopt, maintain, or apply any S & P measure "with
a view to, or with the effect of, creating a disguised restriction on
03
trade;"'
98. See NAFTA Agreement, ch. 7, see. B, supra note 2. at 971.
99. Id. art. 712(1) at 971.
100. Id art. 712(3) at 972.
101. Id art. 712(5) at 972.
102. Id art. 712(4) at 972.
103. NAFMA Agreement, art. 712(6), supra note 2., at 972.
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6. With regard to risk assessment, a party "shall take into account"
numerous factors including risk assessment techniques and methodologies, scientific evidence, economic factors (such as relative cost factors of
alternative approaches to limiting risk) and "should take into account the
objective of minimizing negative trade effects" and "should avoid arbitrary
or unjustifiable distinctions" in setting S & P standards. 10 4
The foregoing excerpts from NAFTA raise many questions for states.
What limitations are imposed by NAFTA on a state's historic role in protecting the health and safety of its citizens and preserving the land and
natural resources within its boundaries? What measures are "necessary"
to achieve these ends? 10 5 Does the risk assessment methodology set out
in NAFTA preclude precautionary steps that are based on limited but
alarming data?106 Does the reference to "economic feasibility" mean that
a hazardous waste dump would have to accept unknown wastes from Canada because it would be too expensive for Canadians to ascertain the content of the waste? Does the reference to "technical feasibility" mean that
"technology forcing" standards (e.g. automobile mileage standards) cannot be used? These questions have not been directly answered by
NAFTA and will most likely be addressed in the future as they arise.
The Statement of Administrative Action makes light of concerns over
interpretation of S & P standards.' 07 It claims that "nothing in the
NAFTA precludes states from maintaining or adopting S & P measures
that are higher than federal S & P measures[.]"' 08 The Statement goes on
to say that the requirement in Article 105 that the federal government
take "all necessary measures" with regard to nonconforming state measures is "not meant to suggest ...that state or provincial regulation must

conform with federal standards." 10 9
Article 105, and any measures taken thereunder to secure
observance by state and local governments of provisions of the
NAFTA, will in no way diminish or impair the constitutional and
legal rights of state and local governments to adopt, maintain, or
apply measures to protect public health and the environment." 0
104. Ic art. 715(1)-(3) at 974.
105. See Senate Comm. on Commerce, Science, and Transportation,S.Hrg. 473, 103d Cong., 1st
Session 8-24 (1993) (highlighting the debate between Senator Danforth and Commissioner Vogel and
illustrating the difficulty in resolving disputes about the actual meaning of the text and how it can be
interpreted differently on a national level).
a 106. See infra note 113 and accompanying text (discussing a North Dakota S & P measure that
may be subject to challenge under NAFTA).
107.
108.
109.
110.

See NAFTA Administrative Statement, ch. 7, sec. B(A)(17). supra note 12, at 550-51.
Id
Id at 551.
Id.
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Even if a state measure is challenged by Canada or Mexico in a dispute
settlement panel and the panel rules that the state S & P measure is
inconsistent with NAFTA obligations, the Administration states that the
panel decision is "advisory only" and the defending country is "not
required to remove or change the offending measure" but may "offer
trade compensation instead or simply permit the other country to take
retaliatory action of equivalent effect."-' The statement further provides,
however, that in the "rare instances" where state rules may be successfully
challenged under NAFTA, the federal government "will work cooperatively with the states... to seek a satisfactory resolution of the matter." 1 2
Despite the reassurances in the Statement of Administrative Action,
it would be prudent for North Dakota to undertake a review of S & P
measures contained in its laws, regulations, and policies. The Board of
Animal Health, for example, has a rule requiring a United States accredited veterinarian to certify that cattle of Mexican origin entering North
Dakota are free of bovine tuberculosis and to quarantine such cattle for
thirty days." 3 This rule is an interesting example because the risk assessment undertaken by the Board of Animal Health was probably not "scientific" or "statistically based," as NAFTA requires."' Rather, the Board
probably concluded that the enormous risks to the state created by even
one or two cases of tuberculosis warranted strict and fail-safe methods of
prevention. Similarly, the legislature has failed to repeal a statute requiring calfhood vaccination for brucellosis of all female cattle imported from
Canada."- While this law, unlike the law regarding Mexican cattle, may
be overly protectionist in nature, there are many other examples of North
Dakota laws and regulations dealing with animal, plant, human, and environmental health and safety which might be targeted for challenge under
NAFTA.
C.

STATE GOVERNMENT INVOLVEMENT IN DISPUTE SETTLEMENT
PROCEEDINGS

The difficulty in applying and interpreting NAFTA preemption rules
with regard to S & P and other issues may be exacerbated by the limitations on state participation in the NAFTA dispute resolution process.
NAFTA established a dispute panel process for certain types of complaints concerning nonconforming state laws."' These complaints will be
heard by a dispute resolution panel chosen from an array of thirty experts
111. Id1
112. See NAFrA Administrative Statement ch. 7, see. B(A)(17), supra note 12, at 551-552.
113.
114.
115.
116.

N.D. ADIN. CODE § 48-02-01-03 (1994).
See NAFTA Agreement, art. 715(l)-(3), supra note 2, at 974.
See N.D. CENT. CODE § 36-15-21 (1993).
See NAFTA Agreement, ch. 20, supra note 2, at 1263.
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appointed by the three countries.117 Article 2012(l)(b) of NAFTA provides that "the [dispute] panel's hearings, deliberations and initial report,
and all written submissions to and communications with the panel shall be
confidential.""' The strict secrecy created by this provision has raised
great concern that a state's laws may be challenged under NAFTA without allowing the state to participate in deciding the fate of its state laws.
As a result of the furor over the lack of representation by the states,
and to enhance the chance of passage, the Statement of Administrative
Action attempts to alleviate concerns about the dispute panel procedure:
[W]here a dispute settlement proceeding is initiated under the
NAFTA in respect of a state measure, USTR will seek to involve
relevant state officials to the greatest extent possible at every
stage of the proceeding. USTR will provide the state concerned
with the opportunity (consistent with any applicable timetables
specified in the NAFTA or by statute) to advise and assist USTR
in the preparation of factual information and argumentation
concerning the state measures at issue for use in any written or
oral presentations by the United States in consultations or panel
proceedings held under the dispute settlement provisions of
NAFTA. In addition, where a state measure is at issue, USTR
will invite state representatives to attend panel hearings and,
where appropriate, to make presentations to the panel on the
state measure concerned. In the event that a proceeding
involves measures of several states, it may be necessary to limit
the number of state representatives, in which case it is the
Administration's expectation that the states concerned would
select appropriate joint representatives. Should a panel determine that a state measure is inconsistent with the NAFTA,
USTR will work cooperatively with the state concerned to fashion a mutually agreeable settlement of the dispute in conformity
with U.S. obligations under the Agreement." 9
The pledge of full involvement by the states is a laudable one, but
problems may arise under the text of NAFTA which requires confidentiality. 20 According to the United States Trade Representative's office, the
Attorney General (or other representative of the state) would be allowed

to participate in a panel proceeding involving a challenge to a law of that
state but would not be allowed to consult with any person outside of state
government on the materials developed for the panel dispute nor share
117.
118.
119.
120.

Id at 1265.
Id. art. 2012(1)(b) at 1271-72.
See NAFMA Administrative Statement, supra note 12, at 460-61.
See supra note 118 and accompanying text.
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any of the information learned as a result of participation in the panel
dispute with a private person.' 21 The result is that individual citizens may
well have no knowledge of or voice in what their state and federal governments are doing in their behalf.
While participation by a state representative in the panel process is a
step in the right direction, it may not be adequate from the perspective of
the North Dakota citizenry and press, who are accustomed to open
records, open courts, and a free press. Any state law that might face a
NAFTA challenge will likely have a constituency group with a vital interest in the subject matter. If, for example, the Board of Animal Health
rule preventing importation of tubercular cattle from Mexico were challenged, livestock producers, health professionals, and consumers would
be very interested in the fate of the law. These citizens would probably
be quite unhappy if they could neither be informed of the progress of the
dispute, nor review and discuss materials developed for the panel. The
Attorney General's inability to disclose this information to the press and
the public might create tension between the state law requiring open
records and the NAFTA "gag rule."
It seems likely that issues of confidentiality and state participation
will remain constant irritants surrounding NAFTA. While people understand and generally accept the need for confidentiality of business secrets,
juvenile crime records, personal financial and banking records, and military secrets, they may not understand the rationale behind confidentiality
requirements for panels dealing with business disputes.
D.

THE FEDERAL-STATE CONSULTATIVE PROCESS

Although the text of NAFTA is silent on how the United States Trade
Representative will work with states, section 102(b) of the NAFTA Implementing Act provides for a variety of means to involve states. 12 First, the
President is to consult with the states "for the purpose of achieving conformity of State laws and practices with the Agreement" through use of
intergovernmental policy advisory committees established under the
Trade and Tariff Act of 1984.'2 Second, the Trade Representative is to
establish a "Federal-State" consultation process for addressing issues
relating to the Agreement that "directly relate to, or will potentially have a
direct impact on, the States."'2 This consultative process shall include
procedures under which 121. Telephone Interview with Clayton Parker, Director for Intergovernmental Affairs, Office of
the United States Trade Representative (May 1994).
122. See NAFTA Implementation Act, sec. 102(b). supra note 1, at 13-15.
123. Id sec. 102(b)(1)(A) at 13.
124. Id see. 102(b)(1)(B) at 13-15.
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(i) the Trade Representative will assist the States in identifying
those State laws that may not conform with the Agreement but
may be maintained under the Agreement by reason of being in
effect before the Agreement entered into force;
(ii) the States will be informed on a continuihg basis of matters
under the Agreement that directly relate to, or will potentially
have a direct impact on, the States;
(iii) the States will be provided opportunity to submit, on a continuing basis, to the Trade Representative information and
advice with respect to matters referred to in clause (ii);
(iv) the Trade Representative will take into account the information and advice received from the States under clause (iii)
when formulating United States positions regarding matters
referred to in clause (ii); and
(v) the States will be involved (including involvement through
the inclusion of appropriate representatives of the States) to the
greatest extent practicable at each stage of the development of
United States positions regarding matters referred to in clause
(ii) that will be addressed by committees, subcommittees, or
working groups established under the Agreement or through
dispute settlement processes provided for under the
Agreement. 125
These rather vague promises were somewhat clarified by the Statement of Administrative Action, which sets out details on how these consultations will occur. Specifically, the Administration promises to appoint
a "NAFTA Coordinator for State Matters" who will be responsible for
coordinating issues between the states and the federal government.12 In
addition, to "minimize the administrative burden" that the consultative
process will entail, the Statement of Administrative Action states that it is
the "understanding of the Administration and the Congress" that "the
Governor's office in each state will designate a single point of contact for
the state responsible for the transmittal of information to USTR and the
to relevant state offices of information received from
dissemination
7
USTR."

12

125. Id secs. 102(b)(1)(B)(i)-(v) at 14-15.
126. See NAFTA Administrative Statement, supra note 12., at 459.
The appointee is:
Debbie Shon
Assistant Trade Representative for Intergovernmental Affairs and Public liaison
600 17th Street NW
Washington, D.C. 20506
202-395-6120
127. See NAFTA Administrative Statement, supra note 12, at 459-60. According to the United
States Trade Representative's office, the current state contact appointed by Governor Schafer is:
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As of August, 1994, no information had been disseminated by the
Governor's office about the steps necessary to reserve existing state laws
that might be in conflict with NAFTA. 12 The Banking Commissioner
had not received any communication from the Governor's office explaining this process. 2 9 No one from North Dakota had attended a one-day
national training program conducted in March by the Office of the United
States Trade Representative that was designed to train persons appointed
to be the single point of contact for the state. No information had been
disseminated on how sanitary and phytosanitary measures might be protected. Finally, no requests had been made to the Attorney General's
office for legal assistance in protecting the laws of North Dakota that may
be challenged under the provisions of NAFTA.
In an ironic turn of events, the problems identified in this article
with regard to NAFTA's effect on state laws have come to fruition in a
similar reservation process under GATT. 3 ' On April 14, 1994, a letter
was sent from the Assistant United States Trade Representative for Public
Liaison and Intergovernmental Affairs to each state's appointed contact
person.131 The letter requested that each state forward to the USTR a list

of tax or subsidy measures that are inconsistent with "national treatment"
requirements under the General Agreement on Trade in Services
(GATS), a portion of GAT7. 132 The letter further requested that each
state forward its list to the USTR by May 30, 1994 and warned the state
contact person that failure to reserve a state law inconsistent with GATS
could render the law susceptible to challenge in the GATS dispute settlement process. 13
Naomi Gunter
Administrative Assistant
600 East Boulevard
Bismarck, ND 58505
701-224-2200
128. See supra note 41 and accompanying text (discussing the reservation procedure).
129. The Banking Commissioner, however, had received communication in August regarding a
September deadline for reserving state banking laws under Article 14 of NAFrA. The Banking
Commissioner has dealt with the USTR in regard to the reservation process, although the list of laws
to be reserved will be submitted to the Governor's office. Telephone Interview with Gary Pressler,
North Dakota Banking Commissioner (August 23, 1994).
130. See supra notes 24-30 and accompanying text (discussing GAIT and its applicability to
NAFTA).
131. Letter from Debbie Shon, Assistant United States Trade Representative for Public Liaison
and Intergovernmental Affairs, to Naomi Gunter, Executive Assistant, Office of the Governor of the
State of North Dakota (April 12, 1994) (on file with author).
132. Id. See also General Agreement on Trade in Services, December 15, 1993, art. XVII
(pending congressional approval and defining "national treatment" as "treatment no less favorable
than that it accords to its own like services and service suppliers") [hereinafter GATS]. CATS is part
of a group of new multilateral agreements governing trade in goods and services. It was negotiated
under the auspices of the World Trade Organization as part of GATT. Negotiations were concluded
on December 15, 1993.
133. See supra note 131.
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No notification was given by North Dakota's Governor's office to the
various state agencies of the obligation to list and forward inconsistent
state measures until May 16, 1994. At that time, the Governor's office
requested via memorandum that the list of laws for "preservation" [sic] be
submitted to the Governor's office by May 28, 1994.11 Agencies were
given roughly nine business days to review, list, and submit the relevant
state laws for reservation. With considerable assistance from the Attorney
General's office, the state agencies compiled extensive lists of inconsistent
state laws which eventually filled five three-inch loose-leaf binders.'-"
Due to the role that the Attorney General's office played in the
GATS reservation process, the suggestion has been made that the Governor should appoint the Attorney General as North Dakota's contact on
state law issues relating to GA'r, NAFTA, and CUSTA. This suggestion
is based on the fact that the Attorney General represents all state agencies
and all branches of state government, in contrast to the limited statutory
representation of the Governor's office of only some of the executive
branch agencies. Furthermore, the Attorney General is likely to recognize more state legal issues. It also appears that the USTR will henceforth communicate with each state's Attorney3 6General as well as with the
contact person appointed by the Governor.'
IV.

CONCLUSION

Although the first deadline to list nonconforming state laws does not
come until January 1, 1995, it is nevertheless apparent that two daunting
tasks must be accomplished in order to meet that deadline. First, the text
of NAFTA must be understood in order to assess its potential impact on
state law, and then that understanding must be put to work protecting
and preserving legitimate state laws. Doing the job right will take considerable legal skill and a thorough knowledge of state laws and agencies, as
well as quite a bit of time and patience as contacts are made with the
many branches and instrumentalities of state government. Only measures
that were in effect on January 1, 1994 may be reserved under NAFTA.
The most prudent course would be to list every state law that is or may be
subject to challenge under NAFTA which can be reserved. In addition, in
the case of sanitary and phytosanitary laws, which are provided neither a
grace period nor an opportunity for permanent exemption, agencies will
134. Memorandum from Edward Schafer, Governor, State of North Dakota, to All State
Agencies, Boards, and Commissions, 1 (May 16, 1994) (on file with author).
135. See Mikkel Pates, Officials Race to Meet Deadline: Democrats Accuse Schafer of Being
Tardy on CATS Law, FAnco FoRuM, May 31, 1994, at BI.

136. Telephone Interview with Clayton Parker, Director for Intergovernmental Affairs, Office of
the United States Trade Representative (May 1994).
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need advice on how to justify new standards and defend existing
standards.
It is also important that NAFTA not provide an opportunity for any
one state office to repeal state laws de facto by picking and choosing
which state measures to list or not list. There is concern that because the
state executive branch has been chosen as the single point of contact by
the USTR's office, the executive branch may take over the job of the
legislative branch in determining what state laws will survive NAFTA.
While some of the laws may have outlived their usefulness as appropriate
expressions of public policy, the legislature should be able to allow full
opportunity for public debate before repealing them. Now that the
debate over NAFTA is over, the job is to make it work as well as possible
to provide a better life and better opportunities for the citizens of North
Dakota. Marketing our products in Canada and Mexico is one part of the
job; another part of the job is to carefully review and protect state laws
that fall under the broad sweep of NAFTA.

